RE: Opinion Needed for Stoneybrook Village Owners Association

Subject: RE: Opinion Needed for Stoneybrook Village Owners AssociaƟon
From: "Jason L. Grosz" <jlg@vf-law.com>
Date: 3/26/2018 1:31 PM
To: Kurt Powell <kurt@willameƩecm.com>
CC: Corissa Meadors <Corissa.Meadors@vf-law.com>
Kurt – I wanted to follow up with you on my review of the Association’s landscape maintenance policy in the context of the
CCR restrictions on front and side yard landscaping.

You asked me a couple of questions in your email below. First – you asked me whether the shrub pruning “opt-out”
provision in the attached resolution is allowable under sections 6.15 and 6.17 of the Declaration. Next, you asked me
whether section 4.5 of the Bylaws require a membership vote before an owner can “opt-out” of pruning. Finally, you
wanted an opinion on whether Sections 6.15 and 9.1 of the Declaration preclude Owners from performing additional
landscape maintenance than what is covered by the current Association landscaping contractor. I’ll address each of these
questions in turn.

1. Is the shrub pruning “opt-out” provision in the Association’s proposed landscape maintenance policy
allowable under 6.15 and 6.17 of the Declaration?

I believe that the “opt-out” provision in the resolution is enforceable. I’ll explain below.

As an initial matter – I just want to note that you mentioned 6.15 of the Declaration (insurance) but I think you meant to
point me (and the owners) toward section 6.18 (landscaping). This would need to be corrected in the resolution as well.

The Policy proposes that Single-Family Lot Owners be allowed to opt-out of having Stoneybrook’s landscaping contractor
maintain and prune the shrubs on their properties. Section 6.18 of the Declaration reads:


Section 9.1 of the Declaration (as amended in 2003) reads:



The governing documents do not define front, street side, or back yards. However, the Board has provided diagrams to
Owners in the Policy that seem reasonable and understandable by a Stoneybrook Owner, that demonstrate what each
individual type of yard is.

These sections of the Declaration clearly state that the Association is responsible for all landscape maintenance of all the
front yards of Single-Family Lots in addition all street side yards of any corner Single-family Lot. The remainder of the lots’
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landscape maintenance is the responsibility of each individual Owner. The two (2) Sections basically read the same, except
Section 6.18 allows Owners to apply to the Architectural Review Committee (“ARC”) for permission to “install and
maintain additional landscape or flowers.” This implies that any additional shrub’s pruning installed by an Owner with ARC
approval is the responsibility of that Owner.

Thus, under these Sections of the Declaration Stoneybrook is responsible for the pruning of shrubs in all Single-Family Lot
front yards and street side yards of all corner Single-Family Lots. This requirement is exempted when the Owner gets
approval from ARC to install additional shrubs or the shrubs are in neither the front yard of a Single-Family Lots or the side
street yard of a corner Single-Family Lots. In these situations, the individual Owner is responsible for the pruning of the
additional shrub(s).

However, Section 9.7 of the Declaration reads:




This Section requires an Owner to maintain all landscaping on their respective lots unless otherwise provided in the
“Declaration or by written agreement” between the Owner and Stoneybrook. The Declaration provides in Sections 6.18 and
9.1, that Stoneybrook will maintain the landscaping of all Single-Family Lot front yards and all corner Single-Family Lot
street side yards. 

The language regarding “written agreement” is ambiguous. This could be interpreted to mean the ARC approval of
additional landscaping stated in Section 6.18. In addition, this could also be interpreted to mean that an Owner and
Stoneybrook could agree in writing that the Owner would be responsible for all the pruning of shrubs in yards that would
normally be the responsibility of Stoneybrook. The interpretation regarding this language of Section 9.7 is key to
determining whether the shrub pruning opt-out provision of the Policy is enforceable or not. If the language of Section 9.7
is interpreted to refer only to the additional landscaping allowed by ARC application, then the opt-out provision is
unenforceable. However, if the language in Section 9.7 is interpreted to mean that an Owner and Stoneybrook can by
written agreement allow an Owner to maintain landscaping in yards that are the responsibility of Stoneybrook, the opt-out
provision in the Policy is enforceable.

My opinion in reading all these sections together is that the opt-out provision of the Policy is enforceable and allowed under
Stoneybrook’s governing documents. I read Section 9.7 as a standalone provision of the Declaration and to mean that
Stoneybrook may enter into a written agreement with an individual Owner allowing that Owner to maintain any landscaping
within a portion of a yard that would normally be under the responsibility of Stoneybrook. This written agreement could
include ARC approved additional landscaping and current landscaping already in the yards. Thus, the shrub pruning opt-out
provision in the Policy is legal and enforceable under Stoneybrook’s governing documents.

2. Is the Association required to conduct a membership vote pursuant to Section 4.5 of the Bylaws prior to
allowing an owner to “opt-out” of pruning?

No. I’ll explain below.
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As you know, the basic rule in a Homeowners Association in Oregon is that the duly elected Board of Directors is legally
authorized to make all decisions by or on behalf of the Association except those decisions that are specifically reserved for a
vote of the homeowners. Examples of situations where the governing documents or state statute specifically reserve a
decision for a membership vote are (1) amending the governing documents and (2) electing members to the Board of
Directors in an annual meeting. But the basic rule is that the elected Board gets to make all decisions unless specifically
reserved for a membership vote.

This basic rule is laid out in the Oregon Planned Community Act in ORS 94.630:

94.640 Association board of directors; powers and duties; removal of director; meetings; executive
sessions. (1) The board of directors of an association may act on behalf of the association except as limited by
the declaration and the bylaws.

It is also laid out in Section 4.5 of the Amended and Restated Bylaws:

Next, the Board has requested my legal opinion regarding whether Section 4.5 of Stoneybrook’s Bylaws requires
Stoneybrook to hold a vote of Owners to approve the shrub pruning opt-out provision within the Policy. The applicable
portions of Section 4.5 of the Bylaws read as follows:



And, pursuant to that authority, the Board has authority to adopt, modify or revoke rules and regulations like the Landscape
Maintenance Policy:




Under Subsection (a) of Section 4.5 of the Bylaws, the Board has the power to “carry out the maintenance program in the
Declaration and these Bylaws.” The Declaration requires Stoneybrook to maintain the landscaping in the front yards of all
Single-Family Lots and the street side yards of all corner Single-Family Lots. See Sections 6.18 and 9.1 of the Declaration
above. In addition, the Declaration allows Stoneybrook by written agreement with an individual Owner to allow that Owner
to maintain the landscaping in the portions of the Single-Family Lot that would normally be under the responsibility of
Stoneybrook. See Section 9.7 of the Declaration above.

Because the Board already has the power to enter into written agreements with individual Owners under Section 9.7 of the
Declaration, Owner approval by vote is not required under Subsection (l) of Section 4.5 of the Bylaws to allow Owners to
opt-out of Stoneybrook pruning the shrubs on their lots. The Board is not issuing a new rule or regulation regarding the
shrub pruning opt-out provision. Instead, the Board is issuing a procedure to streamline the process for entering into a
written agreement with an individual Owner regarding shrub pruning on their respective Single-Family Lots.

No Owner vote is required to approve the shrub pruning opt-out provision of the Policy.

3. Do Sections 6.18 and 9.1 of the Declaration preclude Owners from performing additional landscape
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maintenance than what is covered by the current Association landscaping contractor?

Sections 6.18 and 9.7 of the Declaration require Stoneybrook to maintain the landscaping in all front yards of Single-Family
Lots and all street side yards of all corner Single-Family Lots. In addition, Section 9.7 of the Declaration allows the Board to
enter into written agreements regarding landscape maintenance to shift the maintenance responsibility from Stoneybrook to
that Owner. As discussed above, these written agreements are enforceable and allowable under Stoneybrook’s governing
documents.

The Declaration clearly states that Stoneybrook must maintain all landscaping in the front yards of all Single-Family Lots
and the street side yards of all corner Single-Family Lots. There is no ambiguity in this language, therefore, making the
complete maintenance of the landscaping in these areas the responsibility of Stoneybrook. However, because the Board can
enter into written agreements with individual owners regarding landscape maintenance, it may allow Owners to maintain
their own lots in accordance with community standards. See Section 9.7 of the Declaration above.

Now – a practical word of advice. If owners choose to “opt-out” we have to have some sort of method for memorializing
their decision to opt-out, requiring that they conduct the maintenance and tracking which owners have opted out. We
would also need to sort out what happens when a home sells. Does the Association then take over front and side yard
maintenance anew? What happens if the previous owner has control of the gang-timer, but then the new owner wants the
Association to pay for watering and maintenance? Who pays to transfer back control to the Association?

I generally deal with that situation by recording a license or written maintenance agreement in the chain of title for the lot. I
give you this advice because if you suspect you may have several owners opting out – you might want us to prepare a
maintenance agreement or at least some sort of written document memorializing the Board’s permission to opt-out.

Anyway, I hope this is a helpful analysis and opinion. If the Board has any follow up questions, please don't hesitate to call
or write.

Sincerely,

Jason





Jason L. Grosz| AƩorney
17355 SW Boones Ferry Road, Suite A | Lake Oswego, Oregon 97035
Main: 503.684.4111 | Direct: 503.210.3091 | Fax: 503.598.7758
Email: jlg@vf-law.com | Website: www.vf-law.com
Facebook:
www.facebook.com/vial.fotheringham.1
TwiƩer:
www.twiƩer.com/vﬂawyers
Youtube:
www.youtube.com/user/vialfotheringhamllp
This message contains informaƟon which may be conﬁdenƟal and privileged. Unless you are the intended addressee (or authorized to receive for
the intended addressee), you may not use, copy or disclose to anyone the message or any informaƟon contained in the message. If you have
received the message in error, please advise the sender by reply at jlg@vf-law.com and delete the message.


From: Kurt Powell <kurt@willameƩecm.com>
Sent: Wednesday, March 14, 2018 3:56 PM
To: Jason L. Grosz <jlg@vf-law.com>
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The Board would like to hire you to give an opinion whether the current opt out provision for
shrub pruning within the landscape policy (aƩached) is legal within the current governing
documents. (see CC&R 6.15, 6.17). AddiƟonally, the Board wishes to know whether the adopƟon
of the rule (the opt out provision for shrub pruning) is required to follow secƟon 4.5 of the Bylaws
necessitaƟng a membership vote. What other decisions of the Board must follow the membership
vote of 4.5?
AddiƟonally, the Board requests an opinion from you to determine whether the covenant
regarding landscape maintenance preclude owners from performing addiƟonal landscape
maintenance from what's already indicated in the contract such as mowing, shrub pruning, etc.
Thanks!

-Kurt Powell
Community Manager
WillameƩe Community Management
Web: www.willameƩecm.com
Email: wcm@willameƩecm.com
Phone: (541) 602-1775
Fax: (541) 704-0886
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